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PROCEEDI NGS
(10: 02 a.m)

CHI EF JUSTI CE REHNQUI ST: We'l |l hear argunent
now i n No. 02-954, the Ofice of Independent Counsel v.
Al'lan J. Favi sh.

Ms. Mllett.

ORAL ARGUMENT OF PATRICIA M LLETT
ON BEHALF OF THE PETI TI ONER

MS. MLLETT: M. Chief Justice, and may it
pl ease the Court:

In the course of their investigative work,
Federal |aw enforcement officials, of necessity, routinely
cone into possession of substantial amounts of highly
sensitive and highly personal information. Sonmetines that
i nformation includes graphic death scene and autopsy
phot ographs. Those phot ographs are taken for the limted
and restricted use of |aw enforcenent and public safety
officials. They are not freely available to the general
public as a matter of |law, custom or practice.

The question presented in this case is whether
deat h scene photographs should be broadly disclosed to the
general public under the Freedom of Information Act. They
should not. The Freedom of Information Act's purpose is
not maxi mum di scl osure, but responsi bl e disclosure, and

t he publication of death scene photographs goes beyond the
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bounds of responsible disclosure, because in the terns of
exenmption 7(C), production could reasonably be expected to
constitute an unwarranted invasion of the personal privacy
of surviving famly nenbers.

In ordering the release of four photographs in
this case, the court of appeals recognized that that
substantial intrusion on privacy would occur, but it then
commtted three errors in assessing the countervailing
public interest in disclosure.

QUESTI ON: Must there be identifiable famly
menbers to suffer this invasion of privacy? Wuld it just
be automatic instead? The - a scene like this, you would
assune that there was soneone?

MS. MLLETT: No, the - the practice of the
Federal Government is that we need to identify the
exi stence of a survivor. There was a case in the D.C. -
excuse me - District Court, named Qutlaw, that | believe
was cited in respondent's brief, where the Departnent of
Def ense had asserted survivor privacy w thout having first
identified a survivor, and that was held to be
i nperm ssible, and as a matter of practice, because this
is sort of specialized application of privacy interest,

t he Governnent identifies a survivor before invoking it.
But that is often not a difficult job because the types of

records that bring the photos to us, |aw enforcenment
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records, mlitary records when it's a mlitary service
menber who's been autopsied, will often contain, or allow
the identification, of famly nenbers.

QUESTION: And if you're so unfortunate as not to
have survivors, or to have survivors who don't |ike you
t he nost enbarrassi ng and gory photographs of your body
can be rel eased?

MS. MLLETT: Well, Justice Scalia, that has been
the practice after the Outl aw deci sion of the Federal
Government. It - it's not inconceivable to ne that
because you're tal king about an objective test, at | east
under 7(C) - sonme of these photographs are held - upheld
under - or w thheld under exenption 6, which doesn't have
t he sanme objective test |anguage. |It's not inconceivable
that the Governnent could justify withholding, in a
situation |like after the coll apse of the Wrld Trade
Center towers, and their substantial amunts of - sorry,
but, for the graphic nature - but partial remains that
can't be matched with particul ar individuals.

But we know that for some significant percentage
of those people, there are a significant percentage of
survivors on a match for match. |In that case, | think we
woul d argue should not be required and that w thhol di ng
coul d be done because we -

QUESTI ON: But only on the assunption that there

5
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are survivors?

MS. MLLETT: On the assunption that there - a
reasonabl e - obviously, a reasonable assunption -

QUESTION: | don't know why that's necessary.
don't know why you - you can't say, and | think sone
courts have held, have they not, that - that there is a
privacy interest in the - in the person who's died?

M5. M LLETT:. For the nost part, courts have said
that privacy dies with the individual, but again, the
problemin this case is the Ninth Circuit didn't think we
were wi thholding too little. It rule - it ruled that we
were w thhol ding too nuch that - and that, in fact, when
there are known survivors, these - these disturbing
phot ographs still have to be released. And in doing that,
they commtted three errors.

QUESTI ON: Before we get to that though, on the
guestion that was asked, if there are no survivors, given
that the main rule of FOA is disclosed, unless you fal
under an exenption, and exenptions are to be narrowy
construed, | don't think the - the Governnent could
suppose, could hypothesize an interest that may or nmay not
have existed in the decedent when there are no survivors.

MS. MLLETT: Well, Justice G nsburg, that has
been the Governnent's practice, is to identify a survivor,

but again, | think our position is, because the nature of
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our world has changed and we now have to deal with
situations involving mass deaths, that we aren't going to
i nsi st when you have a large collection of remains and we
know t hat for some percentage of those there - there are
survivors, that w thholding would still be perni ssible.

QUESTION: But why is that any less of a | eap
t han saying the deceased - the deceased' s privacy is being
invaded? Why is it less of a leap to say that the privacy
- the privacy of the survivors is being invaded? It
doesn't seemto ne that it's - it's their privacy that's
being invaded. It's - it's their - their sensitivity,
various other things, but - but it seens to ne strange to
speak of their having a privacy interest. Surely they
have an interest in not having their - their - their
relative displayed this way, but I - | wouldn't normally
call that a privacy interest.

MS. MLLETT: Well, Justice Scalia, the comon
law - a nunmber of common |aw courts did, and they did -
and we cite - one of the very first common | aw courts ever
to recognize the right to privacy, in 1895, the Schuler v.
Curtis case, which is cited in our reply brief, found
exactly a privacy interest in the survivors, and it said
it is not the privacy interest of the deceased, because
under the common law tradition, privacy dies with the

i ndi vi dual .
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But what's being protected here is the
survivors. It sort of takes three forns, first of all,
their - their nmenory of the deceased, their ability to
provide a dignified disposition of the body, and the
ability to have seclusion in their grief and repose and
closure. And those concepts packaged toget her have been
recogni zed as a privacy right, both at tort law by a
nunber of courts, and nore broadly, by custom and practice
in this country. These types of photographs are not
freely available virtually anywhere. A |large nunber of
States, as we've cited in our brief, prevent their
di scl osure or have restrictions on their disclosure.

QUESTION: Well, I guess we're, in this case,
asked to apply FO A's exenption 7(C) to interpret it
anyway.

MS. M LLETT: Yes.

QUESTI ON:  Ri ght ?

MS. M LLETT: Yes.

QUESTION: So that's what we're focused on.

MS. M LLETT: Yes.

QUESTI ON:  And what do you propose as the test?

MS. M LLETT: The test - the test is, as this
Court has - to decide whether a - a invasion of privacy is
clearly unwarranted, you have to wei gh and bal ance the

intrusion on privacy against the extent to which the
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i nformation disclosed would, in this Court's Reporters
Commi ttees decision, contribute significantly to public
under st andi ng of the operations or activities of the
Federal Governnment. And in this case, on one side of the
bal ance is a substantial intrusion on privacy, requiring -
exposing this sort of information out where fam |y nenbers
will see it, encounter it, where they will know that their
- that their | oved one has not been buried in any sense.

QUESTION: Is that the test that the CADC used in
the Accuracy in Media case involving these sane phot os?

MS. M LLETT: They used a - the sane bal anci ng.
They recogni zed the -

QUESTI ON: So what ever you're proposing, you
think the CADC correctly enployed in that case?

MS. MLLETT: The - there - with - with one
qualification, which I don't think is a distinction -
don't think it's a distinction that makes a difference.
Certainly on the privacy interest side, they agreed with
us that there's a survivor privacy interest and that that
has to be bal anced under this Court's Reporters Committee
st andar d.

Now, the D.C. Circuit has said with - when the
public interest that's asserted is substantial allegation,
or is unsubstantiated all egations of governnental

m sconduct, that's not enough. They require conpelling
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evi dence of governnental m sconduct to overcone the
presunption of regularity. W've articulated the test is
clear as evidence. | don't think in practice there's any
difference. W' ve enployed the clear evidence standard
because that's the standard this Court has adopted for
overcom ng a presunption of regularity.

QUESTION: I"'m- I'm- I'mglad you backed off
from conpelling evidence. It seens to nme if there were
conpel ling evidence of Governnment's m sdoi ng, you woul dn't
need the photographs. |If it was already conpelling, the
phot ogr aphs woul d - woul d not prove anything additional
and you would - you would reject it for that reason,
ri ght?

MS. M LLETT: That may - that may well be. The
conpelling - the way the conpelling evidence standard
wor ks, as we understand it, and the way the clear evidence
standard works that we propose is not that that neans you
get the photographs. It just neans that you have
sonet hi ng of weight on your side of the balance. W think
t he unsubstanti ated all egations of governnental m sconduct
are worth virtually none, if no weight -

QUESTI ON: But are the - does the term conpelling
interest refer to the allegations that the person seeking
t he phot ographs nmakes, or the evidence he has supporting

his position?
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MS. MLLETT: It has to be the - the evidence of
governnmental m sconduct. Enpty allegations -

QUESTI ON: I ndependently of what the - the
phot ogr aphs t hensel ves woul d show?

MS. MLLETT: That - | nean, that presunmably w |
not be the evidence, right, you can't just cone say that -
t hat would be sort of boot-strapping to say that the
evidence is the - | have to see that so that | wll have
my evidence of your governnental m sconduct, which
essential ly -

QUESTI ON: Ckay, tell me again what - what the
test is as you - you understand it.

MS. MLLETT: The - the test - you nmean with
respect to unsubstantiated allegations of governnent al
m sconduct ?

QUESTI ON:  Yes.

MS. MLLETT: That is that the FO A requester
must cone forward with clear evidence of governnmental
m sconduct on their own, independent evidence on their
own, to have a cognizable public interest to weigh against
the intrusion on privacy that has occurred in this case.
And that is the standard that this - the clear evidence
standard comes fromthis Court's decisions, which say that
is the quantum of evidence needed to overcone the

presunption of regularity and legitimcy that attaches in

11

ALDERSON REPORTING COMPANY
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

this case to | aw enforcenent investigations.

QUESTI ON: Does the Governnment - does the
Governnment - as | understand FO A, the Governnment has the
burden of proof, the Government presents an exenption and
it is the Governnment's burden to show that the exenption
applies, not the requester, because going in, aml right
to say, the requester can ask for this information for any
reason or no reason?

MS. MLLETT: That - that's - with respect -
until an exenption is triggered, there's no need to have
any reason for your FOA. You can have a good reason, a
bad reason, or no reason to ask for information, but -

QUESTION: So what is the Government's burden
that it has, at least the initial burden is on the
Government to show what ?

MS. MLLETT: The - the initial burden on the
Governnent is once an exenption - we have to show that an
exenption is triggered. W have to, in this situation,
identify a cognizable privacy interest which -

QUESTI ON: Now, after you point to which nunber,
7, you point to 7(C) and that - that - the burden nust be
nore than just, say -

MS. MLLETT: No, that - that's right, in fact,
we get the witten steps. W have to identify a

cogni zabl e privacy interest and then, before we nake a
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decision to withhold, we ourselves nust make the - nust

bal ance. It's our job to do this bal anci ng before we

i nvoke an exenption, so we ourselves will then try to
identify if we can fromthe requester's papers or on our
own what public interest would be served by the disclosure
of these docunents.

Now, it's not the particular interest of the
requester, but it's the relationship between this docunent
and serving the public interest that was identified in
Reporters Commttee of revealing the operations or
activities of the Governnent. So in this case, we | ooked,
we found a substantial privacy interest here, and then we
| ooked at phot ographs of a deceased body at a death scene
and in our judgenment, these reveal nothing about the
operations or activities of the Ofice of |Independent
Counsel and - and -

QUESTION: Ms. MIlett, you - you - you say that
you have to show cl ear evidence of - have clear evidence
of government m sconduct. What do you nmean by m sconduct ?
What - what has been brought forward here, at |east, are
sone disparities in - in various governnental reports,
whi ch suggest that at |east there was negligence or
sl oppiness in some of the reports. |Is that enough to
establish what you nean by governnmental m sconduct? O

does it have to be sonme willful cover-up?
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MS5. M LLETT: Justice Scalia, first of all, |
don't think there's any evidence of negligence or
sl oppi ness here, but if we adopt that -

QUESTION: All right, well, we - we'll get to
that, | assume, right? Okay.

MS. MLLETT: If we adopt that characterizati on,
the fact that someone cannot - can identify sonething nore
t hat they should have been done, or the fact that - that
t hey disagree with the ultimate result, is not
governnmental m sconduct. The type of thing that m ght
rise - that - that m ght count, is something that was - if
you had evi dence that, you know, governnent al
i nvestigators had suborned perjury, and you had evidence
in the formof -

QUESTION: WIIlful? Has to be willful?

MS. MLLETT: I'msorry?

QUESTION: Has to be willful? 1t cannot be just
a sloppy job? Wiy - why isn't that of interest to the
public?

MS. MLLETT: | don't - | - | don't think - well,
if - if they've got evidence of a sloppy job, then FO A
has al ready worked. They can - the purpose of FO A is not
- it's not a 60(b) notion to reopen an investigation or to
make us investigate nore. |It's to see - |earn what the

Governnent did and then critique it as nmuch as you I|ike.
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QUESTI ON: Ckay. Wiy - why then do you take the
- I"'msorry - why - why do you take the position that to
satisfy the - the - the condition of revealing the
operation of the Government, it's necessarily got to
reveal sonmething to the discredit of the Governnment? What
i f someone cane along and said, | think this was a superb
i nvestigation, and the Governnent is far too nodest about
what it has done, and | - | want the country to know?
Woul d - woul d that support a clainf

MS. M LLETT: Well, Justice Souter, |et me be
very clear. W're talking here about the all egations of
m sconduct because that is the public interest that is
asserted. One m ght be able to -

QUESTION: Right, but if msconduct - my - the
reason |'mraising the question is, if m sconduct does not
have to be shown, | suppose that would have a bearing on
t he degree of m sconduct in a case like this that would -
t hat woul d suffice.

MS. MLLETT: Well, a public interest has to be
identified at some point, and the problemw th this case
is, or the problem -

QUESTI ON: No, but what about ny question for a
m nut e?

MS. MLLETT: Right.

QUESTION: Why is - why is it an illegitimte

15
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public interest for sonebody to cone along and say, | want
to make the Governnent | ook good. They are hiding their
i ght under a bushel. | - | want the people to know how -
how fine they' ve done. Wiy is that not a - a possible

| egiti mate objective under the statute?

MS. MLLETT: Well, | think that - that - that is
sort of nothing nore than - than a desire to show what the
Governnent did in this investigation, transparency in
governnment interest, which is the point of FOA.  But once
you've cone to an - applying an exenption, you're going to
need sonething nore on your side than just serving the
general interests that FO A itself advances, because
ot herwi se, the exenption doesn't work as an exenption.

You have to want - want sonething nore than transparency
i n government.

Now, it may not be that you have to show
m sconduct. You m ght be able to do it because there's
sone other sort of acute public interest that's going to
outweigh it, but I think in the end, the public interest
in maki ng the Governnment | ook good or telling the
Governnment - tell the public nore about what the
Governnment did is never going to be enough to outweigh the
privacy interests of individuals. You can do that with
t he substantial anounts of disclosures that have al ready

been made.
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I would like to reserve the balance of ny tinme
for rebuttal

QUESTION: Very well, Ms. Mllett.

We'll hear fromyou, M. Hamlton

ORAL ARGUMENT OF JAMES HAM LTON
FOR RESPONDENTS ANTHONY AND MOODY
ON BEHALF OF THE PETI TI ONER

MR. HAM LTON: M. Chief Justice, and may it
pl ease the Court:

There are five basic reasons why the privacy
interest at issue in this case should be protected.
First, the Foster famly seeks to protect their own,
wholly legitimate privacy interests. The privacy
interests here of the famly are to be free from seeing
t hese phot ographs on television and in grocery store
tabloids, to be free fromthe know edge that these
phot ographs are displayed in virtual perpetuity on
ghoulish Web sites that show death and carnage, to be free
fromthe harassnent by the media that inevitably wll
follow if these photographs are rel eased.

Second, while FO A privacy protection is
broader, there is significant common | aw authority that a
survivor's right of privacy is violated by show ng
phot ographs of deceased | oved ones. The Restatenent of

Torts recognizes this, so does Reid v. Pierce County, a
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1998 decision by the Supreme Court of WAshington, en banc,
whi ch all owed a cause of action for displaying the autopsy
phot ogr aphs of fornmer Governor, WAashington Governor, Dixie
Lee Ray, at cocktail parties.

Third, every FO A case that has exam ned the
i ssue has found that in appropriate circumstances,
survivors have a proper - a privacy interest. The Ninth
Circuit and the D.C. Circuit did so in the cases involving
t hese phot ographs. There is a 1987 opinion in the D.C
Circuit of Badhwar v. Air Force that does so regarding
aut opsy reports, and Justice G nsburg joined in that
opi ni on.

QUESTION: M. Ham|ton, assune we agree with you
on all of that. W haven't heard anything about the other
- the other half of the inquiry, and that is what the
public interest is in - that m ght overcone that - that -
that privacy interest. |1'msure the other side is going
to - is going to talk about that, the - the alleged
di screpancies in the reports and whatnot. Can - can you
shed sonme |ight on that?

MR. HAM LTON: Well, Justice Scalia, we think
that there is no public interest on the other side. W
think as - as counsel for the Solicitor General has said,
that there's a strong evidence test for showi ng that there

i's government - governnent m sconduct where that is the
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al l egation of the public interest, which is the situation
here. A - a nunber of courts have said that the test
shoul d be conpelling evidence. The D.C. Circuit has done
that in several cases. The Fourth Circuit has done it.

Ot her circuits have cone to other standards in - in terns
of what the public interest should be, but it nust be
sonething that is strong, that is not insubstantial.

Secondly, in determ ning what the public
interest is, the Court nust be aware that there have been
five investigations, five investigations of M. Foster's
death, and all of them have found that he died by suicide.
These investigations have rel eased over 3,000 docunents
over -

QUESTION: Yes, but it seens to me that the -
arguably, the interest in disclosure m ght not chall enge
the ultimate conclusion, but rather they m ght contend -
want to show that one of the team of investigators was
totally inconpetent, and it was necessary to have three or
four other investigations to reach the correct result. |
don't think the ultimte conclusion necessarily answers
the - the claimthat there may be sone public interest in
how the investigati on was conduct ed.

MR. HAM LTON: Well, Justice Stevens, the - 7(C
requi res a bal anci ng, and when you have this bal ance, you

have to wei gh whatever the public interest is against the
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privacy interest. And here, where there have been five

i nvestigations, where the reports are vol um nous, where

t he docunents rel eased and the photographs al ready

rel eased are volum nous, it is very difficult to see what
the public interest is in getting these photographs, which
woul d grossly invade the privacy of the famly. The other
poi nt on the public -

QUESTION: Well, let - let's take a particular
item of evidence, | nean, like the - the autopsy report
that M. Favish clains was - was - was altered, that the
word neck was white - whitened out and head was witten in
instead to - to cover the fact that the bullet exited the
neck rather than the head. Now, you know, what - what he
and ot her conspiracy theorists would say is, the fact that
five investigations came up with the same concl usion just
shows the extent of this - this conspiracy, you know.
They're not going to be satisfied by the nere fact that -
that you had five separate groups. They're going to say,
oh, all the worse, all the worse, this - this conspiracy
is so widespread. Well, how do you respond to that?

MR. HAM LTON: Well, | think the first response |
would make is that it is a difficult argument to nake that
Judge Starr conspired with nmenmbers of the Clinton
adm nistration to protect that adm nistration.

(Laughter.)

20

ALDERSON REPORTING COMPANY
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

MR. HAM LTON: Judge Starr - Judge Starr's report
was quite thorough, it was over 110 pages. He answered
this question about the - the - the nedical report. The
medi cal report was sonmewhat inconsistent, but certainly,
when you | ook at the autopsy reports, when you | ook at the
- the - the photographs thenselves, it is clear that the -
there - there was a - an exit wound in the back of the
head. There was no -

QUESTI ON: He m ght have been protecting Newt
G ngrich. Did you ever think of that?

MR. HAM LTON: | - | beg your pardon?

QUESTION: M. Starr m ght have been protecting
Newt G ngrich. We really - we really don't know.

(Laughter.)

QUESTION: May - may | ask -

MR. HAM LTON: Justice -

QUESTION: - the - | wanted to ask this question
of the Governnment, didn't have the opportunity. The
Governnment says there were three errors made by the Ninth
Circuit. | assume the district court, under the
Governnment's test, does have substantial discretion even
if we - if we adopt the test the Governnment wants us to
adopt. And ny question is whether or not, rather than
sinply reverse and remand - and reverse, we have to remand

for the district court to do this under the proper test?
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MR. HAM LTON: Well, | would hope - | would hope,
given the full record here, that this Court would not
remand, that this Court would decide this issue. It has
been, Justice Kennedy, 10 years since -

QUESTION: | - | understand, but as a - as a
legal matter, if the Ninth Circuit didn't apply the proper
test and if the district judge has to exercise discretion
in the first entrance - instance - whether or not we have
to remand even if we adopt the Governnent's argunent?

MR. HAM LTON: | - | believe that on the record
before the Court, the Court can decide that there is no
valid public interest here, and that the interest of - the
privacy interest of the Foster famly greatly outweighs -

QUESTI ON: So you want us to do that weighing?

MR HAMLTON: | - | certainly do. | want this
case to end at this Court, Justice Kennedy. It has been
10 years and it is tine to give this famly sonme peace.

QUESTI ON: That was the initial position of the
district court, wasn't it? In the - in the first round,
didn't the district court uphold the exenption?

MR. HAM LTON: The - yes, Justice G nsburg.

QUESTION: So the district judge - what - | don't
recall what standard the district court applied in the
first instance, but it was the Ninth Crcuit that - that

said, district court, you have to |look at these and
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di scl ose the ones that aren't, whatever that series of
adj ectives is.

QUESTION: Yes. That - that's my concern. Is
there evidence that the district court used the standard
that the Governnent now argues for in the first - when he
- when the - Judge Keller first |looked at this case, did
he adopt basically what the Governnent is asking us to
adopt ?

MR. HAM LTON: Not - not exactly. No, he did not
adopt a - a clear evidence test, but the district court in
the first instance, in his first decision, did weigh the
public interest against the privacy interest and found
that as to all of the photographs, the privacy interest
prevai l ed.

| would like to - | would like to return to the
- the famly's privacy interest and make one nore point,
which is that law and tradition treat the nonment
surroundi ng death as special, private famly matters. A
famly generally has the right to decide how to conduct
its |l eave-taking and how to di spose of the body of a |oved
one with dignity. At a funeral, a famly my choose
whet her a coffin is open or is shut, and they have that
choice even if the deceased person was a public official.
Here, the Foster fam |y decided that the coffin be shut,

and to effectively open it now by disclosing the
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phot ographs woul d be an unconsci onabl e i nvasi on of the
famly's privacy interest.

In the Reporters Conmttee brief, the contention
was made that the invasion of sorts here would be m ni mal
and woul d i npose no neani ngful additional harm That
assertion is just simply wong, and those clains ignore
t he potent and the noving declarations submtted in this
case by Ms. Anthony and Ms. Mbody. These decl arations
express what any famly in the circunstance woul d feel
and they show why |aw and tradition treat death as a
private, famly matter.

M. Foster's sister, Ms. Anthony, in her
decl arati on, recounted her nightmares and heart - poundi ng
i nsomi a each tinme she has seen the | eaked photograph of -

QUESTI ON: Thank you. Thank you, M. Hanilton.

M. Favish, am | pronouncing your nane
correctly?

ORAL ARGUMENT OF ALLAN J. FAVI SH
ON BEHALF OF RESPONDENT FAVI SH

MR. FAVI SH. Yes, Chief Justice, thank you.

M. Chief Justice, and may it please the Court:

I can think of no clearer definition of the
phrase, personal privacy, as Congress used it in exenption
7(C) than what this Court said about that phrase in the

Reporters Commttee case when it cited the work of forner
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Solicitor General Charles Fried and other noted schol ars
on what the definition of privacy is: the right to control
i nformation about yourself. That's what | base this case
on. | want you to stick with what you said on that point
in 1989.

QUESTI ON: The issue wasn't before the Court.
There were no famly menbers. It was an individual, so it
was natural for the Court to address it.

MR. FAVI SH. Justice G nsburg, the definition of
privacy as intended by Congress in exenption 7(C) was
before the Court in Reporters Commttee, and this Court -

QUESTION: But the - the Court didn't have a case
t hat involved, say, for exanple, what was presented in the
Chal | enger case. It didn't come here, but it did go to
the district court and the D.C. Circuit.

MR. FAVISH. | agree -

QUESTION: Are - are you saying that Reporters
Comm ttee showed that that decision was w ong?

MR. FAVISH No. | - | agree with you that
Reporters Commttee did not involve death-related
documents, if that's what you're saying. | agree on that
point. But Reporters Commttee gave only one definition
of privacy as intended by Congress, and that definition
shoul d apply to all circunstances in which FO A requests

may come up.
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QUESTION: There's a tradition going back
t housands of years in human life. You can go back to
Anti gone, Euripides, every major religion, respect for the
dead, respect for survivors, and that runs through every
religion, through Geek nyth, tragedy, and why isn't that
i nportant enough to human life to believe that Congress
al so intended to enconpass that?

MR. FAVISH:. | believe it is an inportant
interest, but Congress left no indication that it intended
for that interest to be protected by the privacy | anguage
in exenption 7(C).

QUESTION: Well, if the history is totally
silent, why wouldn't we assune that Congress intended to
recogni ze sonet hing so deep in human nature?

MR. FAVISH. Well, the - the legislative history
isn't totally silent.

QUESTION: No, | nean if they said, no, no, we do
not intend to respect this sacred tradition, fine. But |
bet they didn't say that, and for good reason.

MR. FAVI SH. They did not say that, but they did
tal k about personally identifying details and governnent
agenci es where person -

QUESTION: Are you reading fromthe | egislative
hi story?

MR. FAVI SH. Fromthe | egislative history, which
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is at page -

QUESTI ON: Why don't you use the text of the
statute?

MR. FAVI SH: Yes.

QUESTION: | would - | would think that your
response to - to Justice Breyer would be that the - that
the word privacy is not a - the normal way of - of
expressi ng those concerns for respect for the dead.

MR. FAVISH: | agree, | agree, and that's why I

cited what this Court did in Reporters Conmttee, and

t hose concerns are valid and those concerns should be nade

to Congress in an attenpt to get themto add anot her
exenption to the FOA, if that's what the Government and
t he Foster respondents want. We know that -

QUESTI ON:  You' ve heard - you've heard M.
Ham | ton nention aspects of how the revel ati on of
docunents, pictures of the dead, can injure a survivor
Wiy isn't the word privacy broad enough at |east to cover
t hat ?

MR. FAVI SH: That's not the way this Court
defined it in Reporters Committee. That's not the way
|'ve seen it defined anywhere el se except a few
aberrational cases, which by the way -

QUESTI ON: Well, one - one of the - one of the

definitions that | think we instinctively assune is the
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very sinple one that Justice Brandeis used, the right to
be et alone. That is at the - at the heart of a | ot of
privacy thinking in our law, and the right to be let

al one, | suppose, would enconpass at |east two things
relevant in this case. One is the right not to be
assaulted by these photographs, which will be very
upsetting. That is - that's certainly not being left

al one when - when you have to go through that.

And the second consequence, | would suppose, of
publication is sinply even in the narrowest definition of
privacy, even apart fromthe Brandesian sense. |If these
things are going to be published, the famly is going to
be subject to intrusive inquiries again. People are going
to ask them for comments on it. They're going to go to
their house again and take a picture of the front of the
house. Why aren't these interests, which at this tine in
our history |I think do tend to fall with - within the
concept of privacy, easily enconpassed by the - the sense
of privacy in the exenption?

MR. FAVI SH: The right to be I et al one was not

the sole expression of the definition of privacy in that

article. In fact, in Reporters Committee -
QUESTION: Well, nothing it - | - 1'mnot
suggesting - your - | mean, your argunent is based upon

the fact that there has to be one narrow definition of
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privacy enconpassed by this word, and no other. You' ve
gone back to a case in which we were tal king about the
interests of the living, and you say it can't be anything
nore than that. Why do you neke the assunption that
privacy is such a circunscribed concept in the exenption?

MR. FAVISH. Well, the word privacy, if it's
going to be neaning the right to be let alone inits
br oadest sense, | suppose anything that could be
considered a tort then would be considered a violation of
sonmebody's privacy right.

QUESTION: M. Favish, do - do we have any case
| aw t hat suggests that the exenptions to the Freedom of
| nformati on Act are to be narrowy construed?

MR. FAVISH: Well, sure, this Court's decision in
Rose, Departnment of Air Force, there are many cases -

QUESTION: Isn't that your - isn't that your
response to why you should not think that privacy neans
the right to be let al one?

MR. FAVI SH: Exactly.

QUESTI ON: Or anyt hing beyond its narrowest
meani ng?

MR. FAVISH: | - | -

QUESTION: | assunme that that's your argunent?

MR. FAVI SH. Yes, absolutely. That's established

that these are to be narrowy construed, and that was a
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part of the legislative intent of Congress to have the
exenptions clearly delineated, specific, so that there
woul d be clear standards. |In fact, that was the - the
reason for the Freedom of Information Act being enacted in
1966, because the prior enactment was allow ng the
Governnment to take anmbi guous | anguage and cover every
docunent with it.

So if you are going to cone up with another
definition of privacy, it has to fit within that
| egislative intent.

QUESTI ON: Are you saying that this Court,
because of the definition in Reporters Commttee, has
al ready recogni zed that it's got to be the individual that
is in the photograph and families are out of it? That it
- that - that's - so you would - you would say the D.C.
Circuit was wong, the district court in the Challenger
case, which involved the voices of the people?

MR. FAVI SH: Ckay. Two - two parts to your
gquestion. First, as to your first part, based on what
this Court did in Reporters Committee, |'d say privacy in
this context is the right to control information about
yourself. If the survivors have no information in that
phot ograph or docunent, they have no privacy interest
here. Wth regard to the Chall enger case, the D.C

Circuit in Challenger did not reach this issue. The sole
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i ssue they deci ded was whether or not the threshold had
been met in this exenption (C) case, which was whether the
file was a personnel, nedical, or simlar file.

QUESTI ON:  Yeah, but it went back to the district
court.

MR. FAVI SH: The district court nade the decision
that there was a privacy interest, but it wasn't the D.C
Circuit that made that decision, and the D.C -

QUESTION: But in - in any event, you would say
that district court decision was off-limts because this
was a case of survivor grief, no informtion about the
survivors?

MR. FAVISH. Yes, | would. And I'd like to point
to two cases, one of which has already been cited to you
in the brief by the Silha Center, one of the am cus, and
that's Cordell v. Detective Publications. It's a Sixth
Circuit opinion from 1969. And also, a case that hasn't
been cited to you yet is a Federal district court case
call ed Young v. That Was The Week That Was, and that's at
312 F. Supp. 1337. The beauty of these two Federal cases,
they're both from 1969, which is just three years after
Congress first enacted FO A, just a few years before they
put the privacy phrase in exenption 7(C). They talk about
t he common | aw definition of privacy and -

QUESTION: Well, if - if they were decided in
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1969, why are they not in your brief?

MR. FAVISH: Well, | didn't - | filled up ny 50
pages and | didn't address this specific issue, other than
citing Reporters Conmttee.

QUESTION: Well, on - on - on Reporters
Committee, maybe you'll disagree, but what | think is - is
- is the key language is in roman |V, where the Court
says, to begin with, both the comopn law and the litera
under st andi ngs of privacy enconpass the individual's
control of information concerning his or her person. It
doesn't say consists of or is defined, it says enconpass.
The Court couldn't have been nore careful to use a word to
say that this is - that it includes. It doesn't say it's
excl usively confined to.

MR. FAVISH: | - | -

QUESTION: | - | just think that's a very unfair
readi ng of that sentence. Now, if you have sonething
el se.

MR. FAVISH: No, well, then | |ook at - well,
first of all, | generally agree with what you just said.

QUESTION: | - you - you agree that that is -
that's the key sentence that we're tal king about.

MR. FAVI SH. Yes, and - but | don't - | disagree
that it's unfair, because then |I | ook at what was cited by

the Court, and all these scholarly articles talk about the
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right to control information about yourself. And | see
nothing else in the word privacy fromthe common | aw,

other than a mnority of aberrational cases, and certainly
nothing in the legislative history that would conme up with
this relational tort, this survivor privacy -

QUESTION: Well, but that's what we were involved
with. It - it's not our style to say, now we have before
us the question of whether there is this - privacy
i ncludes control of the individual's information about
hi msel f. Now, of course, there are many ot her
definitions, but we - we don't wite opinions that way.

MR. FAVISH: Right. | agree, but if you | ook at
the scholarly articles that you cited, none of them
endorse this survivor privacy theory. They talk about
privacy as the right to control information about yourself
excl usively.

QUESTION: Well, M. Favish, now, the court bel ow
didn't really rest on that ground, did it? | nean, you -
you didn't - the court below didn't think that privacy was
limted to this - to the deceased?

MR. FAVI SH: Neither the district court nor the
Ninth Circuit -

QUESTI ON:  No.

MR. FAVI SH. - accepted that.

QUESTION: And so | assune you may want to
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address the other argunents in the case.

MR. FAVISH Certainly. |If you do -

QUESTI ON: Do you defend the approach taken
ot herwi se by the courts bel ow?

MR. FAVISH: No, | don't. And if you do get to a
second step where you are going to be bal anci ng what ever
privacy interest you mght find here against the public's
interest, then you have an overwhel m ng - an overwhel m ng
case that's been established showi ng that there was
governnment m sconduct here, at |east negligence. And I
tal k about the government conduct on two separate |evels.
One, there was governnent conduct in investigating M.
Foster's death, finding out what happened to him Second,
t here was government conduct in reporting about that death
and the investigation to the public. The prinmary
reporting agencies here were the Fiske and Starr O Cs.

Now, with regard to the first area of governnent
conduct, the investigation as to finding out what
happened, it's just educated guesses that the public can
make about whether there was any negligence here. But
with regard to the second area of whether or not the
reporting conduct by the Governnment was at | east
negligent, we know to a 100 percent certainty that there
was at | east negligence, because we know that - let ne

tal k about what Justice Scalia tal ked about, the autopsy
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report.

To be nore correct, Your Honor, it was a - a
report by the only doctor to view M. Foster's body at the
park. It was not the autopsy report. It was a two-page
docunment. Page 2 tal ked about the death-shot being nouth
to neck. M. Hamlton stated that M. Starr dealt with
that in his report. That's not true. M. Starr ignored
page 2 of the Haut report. That's one of the problens
here. We talk about these different investigations.

Wel I, nobody investigated that | anguage on the Haut
report. Nobody investigated the FBI -

QUESTI ON:  Expl ain how the - the four docunents
that we're concerned with don't talk about - none of them
show head and neck, so | don't - we - we hear only about
t hose four docunents, right? Because the district court
and the Ninth Circuit said, right, not all ten but only
t hose four? And none of those four have anything to do
with head and neck.

MR. FAVISH | - I - I'"'m- I'"mnot sure | foll ow
your question. | - | understand that all 10 photos are at
pl ay here because -

QUESTION: Well, that - that's what 1'd |ike
clarified, because |I thought that we are reviewi ng a
deci sion that the Governnent has asked us to review, which

said, Governnment, disclose four photographs.
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MR. FAVI SH. My understanding is that the
petition that was granted by the Governnent had, as its
gquestion presented, was the O fice of |Independent Counsel
correct in withholding all of these photographs? And
under the -

QUESTI ON: But the court below said yes with
respect to six of them So how do we get to review that?

MR. FAVI SH: Yeah, the -

QUESTION: Didn't you cross-petition on the six?
| thought you cross-petitioned.

MR. FAVI SH: Yes, | did, and that's being held
over .

QUESTION: That's the answer.

QUESTI ON:  Ri ght.

MR. FAVISH: So | believe all 10 photos are at
play here in what decision you cone up with, because the -
all the issues presented by all three petitioners are
subsunmed under the question presented in the petition that
you grant ed.

QUESTION: |I"mworried about - suppose you won. |
take it the police investigate hundreds of thousands or
mllions or crimes every year, and in those investigations
they may investigate people whomthey | ater conclude are
i nnocent, perhaps again hundreds of thousands of mllions

of them And, of course, there mght, in respect to those
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peopl e, be lots of newspapers or others who would like to
have the police records about people found to be innocent.

Now, what woul d protect these thousands or
hundreds of thousands of innocent people from having the
police investigation of them displayed on the front page
of their local paper if you were to win this case?

MR. FAVISH Wwell, if |I was one of those people
t hat you're tal king about and -

QUESTI ON: Yes, well -

MR. FAVISH: - and there's information about ne
in the docunent, | have a privacy interest in the
docunent, is what ny position is.

QUESTION: Well, if you - but suppose you won
this, if you won it, then you and everybody else, let's
say mllions of people, you don't m nd perhaps, or not
enough, you don't m nd enough, but a |ot of people would
m nd having a police report about them on the front page
of the | ocal paper.

MR. FAVISH: Well, then, in that case -

QUESTI ON: Now, what is it that - if you win, I
don't see that those people would have any protection
what soever .

MR. FAVI SH. The protection would be in the
bal ancing that's done to see -

QUESTI ON: The bal anci ng woul d be that the police
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had found theminnocent, and it's not that hard if you win
this, where there have been five investigations, for
sonebody to say, oh, there was a police cover-up, they
weren't really innocent.

MR. FAVISH: | -

QUESTION: And if there are two investigations,
they'Il still say it, and there'll always be sonething
that isn't perfect about the investigation, so they'll
have a peg to hang their hat on.

MR. FAVI SH: Under the bal ancing, all the factors
must be taken into account. We have an al nobst uni que
situation here of a deputy White House counsel, public
official, very close to the President of the United
St ates, who was under investigation at the time, there
were docunents related to that investigation in M.
Foster's office, that is why Kenneth Starr and Robert
Fi ske investigated this. W're talking about the highest
| evel s of government where there's a nysterious death by
gunshot. This is not one of the cases that you pose a
hypot hetical about. This is sonething unique and -

QUESTION: But | don't see how you can confine it
to uni queness. Wy doesn't everyone in every honetown in
America have a - a very significant interest in whether
their police departnment is adequately investigating and

eval uating reports of homcide. O course they have an -
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an interest in that.

MR. FAVISH. | -

QUESTI ON: Every - everyone in - in - in any
Federal district has an interest in whether the United
States Attorney and the FBI and so on are investigating
serious crimes, and | - | don't see how you can confine
this to what you call the unique case.

MR. FAVISH: | - I'mnot saying it would be
confined. |1'msaying that this is what sets those other -
this case apart fromthe others. But in principle, unless
it falls within one of the exenptions, then that
i nformati on woul d have to be nade public -

QUESTI ON:  So -

MR. FAVISH: - under the FO A as it currently
exi st s.

QUESTI ON: But here's the - | think one of the -
the - one of the things that's bothering Justice Breyer,
and it's bothering nme, if we accept as broad a principle
as you argue for, is this: that one of the things that -

t hat nost police investigators learn very early on is that
when the investigate a crine and they investigate a
suspect, the suspect's old friends and enem es cone
forward, and the latter frequently even ups sone old

scor es.

The amount of msinformation that is
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intentionally comunicated to | aw enforcenment officers is
enornmous. They have to evaluate that, and it seens to ne
that that kind of msinformation is - is - is going to
cone very close to the front page in nost cases if - if a
principle as broad as yours is accepted.

MR. FAVISH: Well, first of all, | believe in the
FOA in exenption 7, there is an exenption for ongoing
i nvestigations, so nuch of what you're tal king about -

QUESTI ON: Well, yeah, but the - the problemfor
t he person being investigated who is ultimtely exonerated
is going to be the same the day after the investigation is
- is over. So that - that doesn't answer the problem

MR. FAVI SH: Yeah. Now, |'mjust talking about
the privacy exenption in 7(C). Now, | don't know in your
hypot heti cal whether there would be other exenptions to
prevent disclosure in those situations. [|'m not
commenting on that. Now, with regard - yes.

QUESTION: Neither - neither do I, in fact.

QUESTI ON: M. Favish, here's - here's ny - |
mean, one - once you get past the first - the first issue,
whet her the privacy exenption at all covers this, if you
assunme it does cover it, you have relatives here who are
going to be very much - very nuch harmed by - by this, as
is shown by the nmere fact that they've conducted this

lengthy litigation. It's lasted how long, and |'m sure
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it's been expensive.

Now, what is the interest on the other side? |If
- if you - if you had a plausible case that - that these
i nvestigations reached the wong conclusion, |I'd say,
yeah, that's a pretty significant governnental interest.
But | don't see that here. | - you - you - you've just
denmonstrated sone foot faults in - in each of the
i nvestigations. ©Oh, this - this investigation made this
m stake, this other investigation nade the other m stake.
VWho cares? | nean, you really think that that is a matter
of - of significant nonent for - for the country, that
there was an isolated mstake in - in one and anot her of
the investigations? Who cares?

MR. FAVI SH: Justice Scalia, | would not
characterize themas foot faults. | think these are mjor
om ssions of significant evidence that pointed away from
the Government's official conclusion, and what it
establishes is that the government reports are not
trustworthy. | agree that in the end those reports nmay be

correct and it was suicide in the park

Again, like | said earlier, | can just make
educat ed guesses about that. |'mnot saying that it was
definitely sonething other than that, but | am saying that

when you have a hi gh-1level governnent official involved in

this kind of investigation, and then you have so nany
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i nvestigations by the Governnent, apparently to get it
right, that it took so many, you have a public interest
here, unlike alnost any other case | coul d i magine.

QUESTI ON: Well, why should the high | evel of the
victim make that nuch difference?

MR. FAVI SH: As opposed to just an innocuous
nei ghbor down the street, perhaps.

QUESTION: Well, say a - a public interest in
sonet hi ng that happens in Al buquerque, New Mexi co, maybe
the assistant to the mayor is shot.

MR. FAVI SH. Because we're dealing with sonmebody
who was working close to the President of the United
States and we're tal king about the Freedom of Information
Act, whose primary purpose is to allow the people to be a
check on governnent, not only to -

QUESTI ON: Well, but - but why - why woul dn't
that be just as true of this incident, hypothetical
i ncident in Al buquerque as the Vince Foster slaying?

MR. FAVISH: Well, it very well mght be with
regard to city or state governnment and states have their
open records acts, and as we heard before, some of them
prohi bit death photos, but they do that by |egislation.
We know that the State of Florida did that in response to
am cus Teresa Earnhardt's plea. That's what should be

done here if they want the Federal Governnent to foll ow
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the lead of the state |egislatures here.

It's not for the courts, with all due respect,
to rewite the FO A exenption, so | - |I'mnot disagreeing
that that's a valid concern, but the way -

QUESTION: Well, you're - you're - you're getting
away fromthe hypothetical. The hypothetical, if you - if
you insist on taking this line, could be refined so that
we assunme New Mexi co has exactly the same statute and has
interpreted exactly the same way. Then you have to answer
t he hypot heti cal .

MR. FAVI SH: Oh, absolutely then. [If - if the
bal ancing is done and you're tal king about a law |i ke FO A
where the primary purpose is to allow the people to ensure
that their government is honest, because that's the heart
of our denocracy and we're tal king about the integrity of
our | aw enforcenent agencies, | can think of no higher
public interest than what's being asserted here. And
again, all of this is going to have to be -

QUESTION: So - so - so then it doesn't just turn
on the fact that it's Vince Foster and that - and the
Chi ef Justice's point is - is that this was going to apply
to every police departnent, every - every |ocal governnment
in the country that has an act like this?

MR. FAVISH. Well, in principle, yes. How the

bal anci ng woul d cone out in each individual case woul d
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depend on the ad hoc bal ancing, but the principles would -
woul d be the same if the law is the same, | agree.

QUESTI ON: WWhen a person goes to work for the
Governnment, on top of everything else, he even | oses a
private right to bury the body. | nmean, |'m speaking
met aphorically, but, | nean, there are a | ot of
di sadvant ages i n governnent, and you' re saying one of the
t hings woul d be that after death there is no protection,
even to see that that body is buried and the photographs
di sappear for the - for the -

MR. FAVI SH: Wwell -

QUESTION: It would just go on forever.

MR. FAVI SH. Well, we're not talking about
interfering with the - the burial process.

QUESTION: No, | know. |I'm speaking
met aphorically. | have Antigone in ny m nd.

(Laughter.)

MR. FAVI SH: Again, as | read the FO A exenption
7(C), the privacy exenption, Congress has not | egislated
that the Governnent is allowed to withhold death
phot ographs under this privacy exenption. |f we think
that's a good public policy to enact, we should get
Congress to hold hearings on it and we'll find out all the
yeas and the nays and that's how good | egislation cones.

And that's what should be done here and -
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QUESTI ON: What does privacy cover w thout that?
Are you suggesting that there be a catalog Ato Z of - and
the - and the word privacy within the nmeaning of 7(c)
covers, and that's -

MR. FAVISH. Oh, in ternms of what Congress ni ght
do or what this Court m ght do?

QUESTION: No, in terns of - the Court has no
| eeway unl ess Congress has such a catalog and this is one
of the enunerated itenms -

MR. FAVI SH: Well, we know that Congress used the
phrase, personal privacy, in the statute, and now the
debate is over what did they nean by that. And
apparently, people are scribing words, Alice-in-
Wonder |l and-1i ke definitions to words, and if we go down
that route -

QUESTION: But it's not very Alice in Wnderl and-
like to take the Brandeis definition that started this
al |

MR. FAVI SH: What | |ike about the Brandeis
article is -

QUESTION: | think it's Alice in Whnderland-1ike.

MR. FAVI SH: What | |ike about the Brandeis
article is the section of that article that was cited by
this Court in Reporters Commttee. The Brandeis article

was one of the six scholarly articles. Now, keep in m nd,
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the Brandeis article, 1890, was maybe the earliest trying
to come up with a definition of privacy, so the | anguage
isn't as precise as what, for instance, former Solicitor
General Fried canme up with in his sem nal 1996 article,
also cited by this Court.

So | would say that the best definition that
provi des the cl earest workable standard is the right to
control information about yourself, and again, on the
second point here, I - 1 won't go down the litany of
things that are in the brief talking about how there was
m sconduct, at |east negligence with regard to reporting
this case, but once |'ve established that, which |I have, |
think that the Government can no |longer be trusted to
filter the raw evidence to the people in this case, and
don't see how in a denocracy that depends on the integrity
of its |aw enforcenent agencies in a case where you' ve had
- well, by the way, there haven't been five
i nvestigations. For instance, the Senate \Whitewater
Commttee stated out the outset of its two-day hearings
they're not | ooking into whether M. Foster committed
suicide or not. That's in the record. Look at ER 603 and
t hose pages.

So we're also |looking at a situation with regard
to the Fiske and Starr offices using FBI agents as part of

their investigation, where the FBI did the initial
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investigation with the Park Police. That's all in the
record. There's a conflict of interest there when you
have FBI agents participating in an exam nation of what
t hey al ready did.

So to call this five separate investigations is
hi ghly m sleading, and I think that the only investigation
that will matter in this case is the one that the people
can do directly by seeing the raw evidence for itself,
because for whatever reason, and | don't inmpugn the
notives of Judge Starr or anybody else, | have no personal
know edge that he actually wote the report. He had
lawyers in his office. | don't know what the nechanics
was. | want to naeke that very, very clear.

| just want it to be known that we know
obj ectively, and it's undi sputed, there were nmjor pieces
of evidence omtted fromthe Fiske and Starr reports that
point to something other than the official conclusion, not
just little details, because those things, | agree, can be
expl ai ned sonetinmes. We're tal king about major, mgjor
i ssues, and those are spelled out in the brief in detail
for you.

QUESTION: M. Favish, are there any other
Federal statutes that use the term privacy?

MR. FAVI SH. There is the Privacy Act enacted in

1974, and there is a definition which tal ks about
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personally identifying details, and |I don't have that at
hand right now, but it's consistent -

QUESTI ON: You don't think that covers relatives
who are deceased?

MR. FAVISH: | don't think it enacts a definition
t hat gi ves sonebody a privacy interest in a docunent -

QUESTION: | don't either.

MR. FAVI SH: - which has no information about
them and | think that's indicative also. And ny one | ast
point has to do with what the Ninth Circuit did here in
addition to the reasons |'ve already explained. They
basically said that it isn't the release of the photos
that will cause the harm it's what's going to be done
later, nmedia intrusion and so forth, which I think
vi ol ates what Justice Scalia said in his concurrence in
t he Ray case about the derivative uses.

Now, Ray was an exenption 6 case, but it focused
on the word that's common to both exenptions, constitute,
woul d the release or production constitute the invasion of
privacy? What the Ninth Circuit came up with really
vi ol ates what Justice Scalia said in his concurrence in
Ray, with which I - | agree whol eheartedly.

QUESTION: Do you think the Ninth Circuit is
bound to agree with Justice Scalia's concurrence?

(Laughter.)
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MR. FAVISH: | - | -

QUESTI ON: You just think they would be well
advi sed to do so.

(Laughter.)

MR. FAVISH: | think they would be well advised
to have at | east noted what Justice Scalia said and
conpare it to what they were doing, and if they had done
that, they would see that what they did was wong on that
score. And that's really all I have. | thank you.

QUESTI ON:  Thank - thank you, M. Favish.

Ms. MIllett, you have four m nutes renaining.

REBUTTAL ARGUMENT OF PATRICIA A. M LLETT
ON BEHALF OF THE PETI TI ONER

MS. M LLETT: Thank you, M. Chief Justice.
Justice Breyer, you hit the nail on the head when you said
that if this type of investigation isn't enough, what's
going to happen in the routine case? This is the gold
standard for |aw enforcenment investigations, and if in
this case, the fact that someone can think of sonething
nore that should have been said, sonething nore should
have been done, sonething nore shoul d have been reveal ed,
then in the run-of-the-m |l routine | aw enforcenent case,
there will be little protection left for privacy.

And the problemwon't be just that this

information will end up on the front page of the New York
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Ti mes, but under the 1996 anmendments to the FOA, if - if
t he Governnment anticipates three or nore requests for
information, we're obliged to post the information on our
Web sites for photographs taken after 1996 - Novenber

1996. You won't need to go to findadeath.com You can go
t o Depart nent of Def ense.gov to find pictures of - the 50

pi ctures that are routinely taken during autopsies of
mlitary office - officials killed overseas.

Justice Kennedy, you had asked about the remand,
whet her a remand was necessary. It is not in this case.
On pages 56A through 59A of the petition appendi x, the
district court, before being redirected by the court of
appeal s, we think erroneously, ruled that the - the
pi ctures should be withheld applying a [ ess demandi ng
standard than the one that we approached, that it just
bal anced the allegations of m sconduct against the privacy
interest, and concl uded that the privacy interest still
out wei ghed, assum ng that - that just allegations count
for sonmething on the public interest side.

So if this Court agrees with the Governnent's
position or requires anything nore than allegations of
m sconduct, there'll be no need to remand. [It's also not
a discretionary decision, it's a de novo review. The
bal ancing is undertaken in the first instance, but it's

revi ewed de novo by the court of appeals and de novo by
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this Court.

Justice Scalia, you tal ked about this doesn't
sound |ike privacy. Well, privacy is a |language that has
been used by not all, but a number of common | aw courts
that are cited in our opening and reply brief. And this
Court's interpretation of the concept of privacy under the
Freedom of Information Act has gone far beyond what tort
| aw woul d protect. There - | don't know that there's any
court case that woul d suggest that rap sheets should be
public records, like rap sheets would be protected under
privacy conceptions in common |law, so it would be
extraordinary in this case to decide that the |anguage
Congress enpl oyed, personal privacy, is intended to be
interpreted nore narromy than it has, at |east at some -
at sonme courts at common | aw.

Justice Scalia, you al so asked about narrowy
construing the exenptions. It's - | agree that there are
cases that say that, but in John Doe Agency v. a John Doe
Corporation, this Court made clear that these exenptions
still have to be interpreted in a way that allows their
exenpt - the purposes of the exenptions to be served. And

in a - and they should not be construed in the non-

functi onal nmanner. If |law enforcenent is to becone the
instrunent - in the eyes of the public, the |aw
enforcenent, the Federal Governnment, will be the
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instrunent of these types of disclosures and causing this
type of pain to famlies that is likely to have a chilling
effect on people's willingness to provide information to

| aw enf orcenent.

You asked about other statutes, and we di scussed
the Privacy Act statute. The Privacy Act statute doesn't
apply to survivors, but that's because the |anguage is
specifically different. The Privacy Act tal ks about -
defines the - the records that are covered in ternms of
i nformation about an individual and information that - to
that pertains to the individual. It has a sort of very -
and it has to be information contained in a system of
records that - where information can be retrieved by an
i ndi vidual identifier. |It's a very narrow and specialized
definition. |It's exactly the type of definition that
Congress would have used if it wanted a nore narrow
approach. Thank you.

CHI EF JUSTI CE REHNQUI ST: Thank you, Ms. Ml ett.
The case is submtted.

(Wher eupon, at 10:58 a.m, the case in the

above-entitled matter was submtted.)
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